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DEFENDANT’S REPLY SUBMISSIONS ON ART 14 

A. INTRODUCTION 

 

1. These are the Defendant’s submissions in reply to the Plaintiff’s Reply Submissions for 

Summons No 3403 of 2014 (“the Plaintiff’s Reply Submissions”), in relation to the issue 

of Art 14 of the Constitution (Cap Const, 1999 Rev Ed) (“the Constitution”) and Art 10 of 

the Malaysia Federal Constitution, both of which the Defendant refers in these 

proceedings as the “Freedom of Speech Guarantee”.  
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B. PROPER APPROACH TO INTERPRETING THE FREEDOM OF SPEECH 

GUARANTEE  

 

2. Before we proceed to respond to the Defendant’s submissions on this issue, it would be 

apposite to reiterate the factors that this Court should bear in mind while interpreting the 

Freedom of Speech Guarantee, and any legislative provision that purports to restrict the 

right guaranteed therein:-  

 

a. Art 14(1)(a) voids all pre-constitutional restrictions on freedom of speech and 

expression (including the laws of defamation), and Art 14(2) provides for a very 

particular procedure by which restrictions on speech can be re-introduced;  

 

b. the express words providing for the means by which speech may be validly 

restricted under the Freedom of Speech Guarantee (viz “Parliament may, by law, 

impose… restrictions”) is in contrast to those of its first draft (viz “restriction 

imposed by federal law”) and the words of the Life and Personal Liberty 

Guarantee  (viz “… in accordance with law”);
1
  

 

c. consistent with the purposive approach to interpretation under s 9A of the 

Interpretation Act (Cap 1, 2002 Rev Ed), there is evidence to show that the 

legislators of the Freedom of Speech Guarantee contemplated that fresh legislation 

is needed to restrict speech;
2
  

 

                                                           
1
 Defendant’s Submissions on Art 14 at [17]-[21]. 

2
 Ibid at [31]-[35]. 
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d. there is a crucial axiom of statutory interpretation that Parliament is presumed not 

to have intended to abrogate rights in the absence of express provision or clearly 

evinced intention to that effect;
3
 and  

 

e. the fundamental liberties provisions contained in Part IV of the Constitution is to 

be accorded a “generous interpretation” that avoids the “austerity of tabulated 

legalism” and is “suitable to give to individuals the [fundamental liberties] 

referred to”.
4
  

 

3. Cumulatively, these factors mean that the phrase “Parliament may, by law, impose … 

restrictions…” in the Freedom of Speech Guarantee is a term of art that is not to be 

interpreted loosely or cavalierly. In this respect, the Defendant wholly agrees with the 

Plaintiff’s contention at paragraph [46] of the Plaintiff’s Reply Submissions that “… 

words used in an Act of Parliament are presumed to be used correctly and exactly and not 

loosely and inexactly”.
5
 Any “law” that purports to restrict freedom of speech must be 

closely scrutinised with a view to ascertaining whether it meets the precise requirement of 

the Freedom of Speech Guarantee, viz:-  

 

a. whether it is an enactment by Parliament, and not by any other body; and  

b. if so, whether the Act of Parliament actually imposes restrictions on the freedom 

of speech as opposed to doing something else.  

 

                                                           
3
 Ibid at [36]-[39].  

4
 Ibid at [40]-[41].  

5
 Plaintiff’s Reply Submissions at [46].  
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4. Interpreting “Parliament may, by law, impose… restrictions…” in a loose manner will 

mean that freedom of speech can be restricted at any time by some new judge-made 

common law rule or some delegated rule that is not authorised by Parliament.  It may also 

result in any law that does not even purport to restrict the freedom of speech to be held to 

abrogate the fundamental liberty protected by the Freedom of Speech Guarantee. Such an 

approach would be contrary to the text, purpose and spirit of the Freedom of Speech 

Guarantee. 

 

5. With these principles in mind, we now proceed to examine the merits of the Plaintiff’s 

claims. 

 

C. DEFAMATION ACT  

 

6. We reiterate at the outset that the Defamation Act (Cap 75, 2014 Rev Ed) (“the 

Defamation Act”) does not satisfy the Freedom of Speech Guarantee’s requirement that 

“Parliament may, by law, impose… restrictions…” This is because the Defamation Act 

does not purport to restrict speech at all. All that it does, as the Plaintiff helpfully points 

out, is to provide for certain modifications and qualifications for a restriction of speech – 

the common law of defamation – that supposedly already exists.  

 

7. The Plaintiff states that:-  

a. “… the Defamation Act… is premised on the assumption that there is a cause of 

action for defamation in the common law [emphasis added]”;
6
  

                                                           
6
 Plaintiff’s Reply Submissions at [50]. 
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b. “…[t]hese words would be meaningless if there is no cause of action for 

defamation at common law… [emphasis added]”;
7
 and 

c. the Defamation Act is “premised on the existence and continuation of the common 

law of defamation [emphasis original]”.
8
  

 

8. The Plaintiff only argues that the Defamation Act supposes / assumes / is premised on an 

already extant common law of defamation. It is no part of the Plaintiff’s case that 

Parliament had, through the Defamation Act itself, actually enacted that defamation shall 

be an actionable wrong.  

 

9. The Plaintiff is right in not arguing that the cause of action of defamation had actually 

been enacted by the Defamation Act. It does not follow from the fact that Parliament 

enacts legislation modifying, or with the assumption of an existing body of law, that 

therefore Parliament enacted that existing body of law. By definition, by assuming an 

existing body of law (and therefore not positively providing for it), Parliament cannot 

simultaneously enact that existing body of law.  

 

10. For instance, could it be seriously argued that by enacting the Contracts (Rights of Third 

Parties) Act (Cap 53B, 2002 Rev Ed)
9
 with the assumption of and modifying the existing 

common law of contract, Parliament had thereby enacted the common law of contract? 

Could it also be argued that by enacting the Contributory Negligence and Personal 

Injuries Act (Cap 54, 2002 Rev Ed)
10

 with the assumption of and modifying the existing 

                                                           
7
 Plaintiff’s Reply Submissions at [52]. 

8
 Plaintiff’s Reply Submissions at [53]. 

9
 Defendant’s Art 14 Supplementary Bundle of Authorities (“ART14DSBOA”), T 1.  

10
 ART14DSBOA, T 2. 
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common law of negligence, Parliament had thereby enacted the entire law of negligence? 

Such a contention would, in our respectful submission, be bizarre.  

 

11. The Freedom of Speech Guarantee provides that “Parliament may, by law… restrict…” 

the right to freedom of speech and expression. As submitted above, this phrase entails two 

requirements:-   

 

a. that any restriction on the right to freedom of speech and expression must emanate 

from Parliament through law and not from any other source; and  

b. that Parliament must, in fact, restrict the right to freedom of speech.  

 

12. Nothing in the Freedom of Speech Guarantee provides that speech is validly restricted by 

an Act of Parliament that assumes / contemplates / is premised on an existing, non-

Parliamentary law that purportedly restricts the right to freedom of speech. The 

requirements of the Freedom of Speech Guarantee have not been met by the Defamation 

Act.  

 

13. The Defamation Act would not be a “completely futile and unnecessary piece of 

legislation”
11

 if the procedural requirements of Art 14 had been met. Certainly Parliament 

does nothing in vain
12

 -- unless it attempts to contravene the provisions of the 

Constitution, an act precluded by Art 4 of the same.  

 

                                                           
11

 Plaintiff’s Reply Submissions at [50]. 
12

 Plaintiff’s Reply Submissions at [52]. 
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14. To say, as the Plaintiff does, that the law of defamation is not inconsistent with Art 14 

(1)(a) is absurd. Precisely because it is inconsistent it was then provided by Art 14(2) that 

Parliament may impose on that freedom by enacting a statute. 

15. We provide the Queensland Defamation Act 1889 only as an example of a simple 

legislative provision that would satisfy the requirements of the Freedom of Speech 

Guarantee. The fact that the Queensland Defamation Act 2005 no longer expressly 

provides that defamation is an actionable wrong does not change the position. This is 

because, unlike Singapore, Australia’s Constitution does not contain an express Bill of 

Rights protecting the right to freedom of speech and reserving to Parliament the power to 

restrict freedom of speech (Australian Capital Television Pty Ltd & New South Wales v 

Commonwealth [1992] HCA 45 at McHugh J [13])
13

 and therefore in Australia there is no 

need for an express parliamentary restriction of speech.  

 

16. The cases of Jeyaretnam Joshua Benjamin v Lee Kuan Yew [1990] 1 SLR(R) 337 (“JJB v 

LKY no 1”) and Jeyaretnam Joshua Benjamin v Lee Kuan Yew [1992] 1 SLR(R) 791 

(“JJB v LKY no 2”) adopt the same position as the Plaintiff, viz:-  

 

a. that the right to freedom of speech can be validly restricted by the common law 

despite the existence of the requirements of the Freedom of Speech Guarantee; 

and 

b. that the Defamation Act, by presuming the existence of speech-restricting laws, is 

sufficient to restrict the right to freedom of speech pursuant to the Freedom of 

Speech Guarantee.  

 

                                                           
13

 ART14DSBOA T 4 at McHugh J [13]. 
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17. The merits of the holdings of both these cases, as well as the merits of relying on the 

Defamation Ordinance of 1960 and the Defamation Act, were fully ventilated before the 

Court of Appeal in Review Publishing Co Ltd and another v Lee Hsien Loong and 

another appeal [2010] 1 SLR 52 (“Review Publishing”).
14

  

 

18. If the Court of Appeal in Review Publishing had thought that the two JJB v LKY cases 

and the Defamation Act were clearly dispositive, they would have readily held so. 

However and surprisingly, the Court of Appeal was silent on the merits of the two cases 

and the Defamation Act, and relied instead on Art 105(1) of the Singapore State 

Constitution.  

 

19. By relying on Art 105(1) of the Singapore State Constitution, the Court of Appeal must 

be taken to have impliedly accepted part of the appellants’ argument in Review 

Publishing – that nothing short of a positive Parliamentary enactment, as opposed to mere 

common law rules, would be sufficient to restrict speech in accordance with the Freedom 

of Speech Guarantee. Thus, by relying on Art 105(1) of the Singapore State Constitution 

as opposed to wholly restating the correctness of the two JJB v LKY cases and their 

reliance on the Defamation Act, the Court of Appeal in Review Publishing must be taken 

to have rejected the approach adopted by the JJB v LKY cases.  

 

20. The Plaintiff is inaccurate in asserting at paragraph [17] of the Plaintiff’s Reply 

Submissions that the Court of Appeal in Review Publishing rejected and described as 

untenable the appellants’ arguments on the Defamation Act and the JJB v LKY cases. 

What the Court of Appeal describes as “untenable” is only the argument that 

“…Parliament did not enact any law to impose restrictions on constitutional free speech 

                                                           
14

 Defendant’s Bundle of Authorities on Art 14 (“ART14DBOA”) T 17 at [238(f)]. 
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when this right came into existence in Singapore…”
15

 Contrary to the Plaintiff’s reading 

of Review Publishing, the Court of Appeal there had not endorsed the JJB v LKY cases 

and their reliance on the “common law of defamation as modified by the Defamation 

Act”, or the “Defamation Act that is premised on the existence of the common law of 

defamation”.  

 

21. Thus in conclusion, contrary to the Plaintiff’s claim, the Defamation Act is not an Act of 

Parliament that restricts the citizen’s right to freedom of speech required by the Freedom 

of Speech Guarantee – a result that was in fact implicitly accepted by the Court of Appeal 

in Review Publishing.  

 

D. WHICH TRANSITIONAL PROVISION IS APPLICABLE?  

 

22. We have submitted that the Defamation Act does not restrict speech in accordance with 

the Freedom of Speech Guarantee. We thus need to search for some other enactment of 

Parliament that does satisfy the Freedom of Speech Guarantee. In the particular context of 

defamation, given that there exists no other Act of Parliament that expressly provides for 

the cause of action of defamation, we need to discover the applicable legislative provision 

that supposedly “enacts” the common law of defamation.  

 

23. We further note that, given that it is not in dispute that freedom of speech became a 

constitutional right in Singapore upon Singapore’s accession to Malaysia on 16 

September 1963, the relevant common law “enactment” provision must be one that 

                                                           
15

 ART14dBOA T 17 at [249]. 
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complies with Art 10 of the Malaysia Federal Constitution. In other words, that provision 

must be an act of the Malaysia Federal Parliament and not any other body.  

 

24. In addition, that provision must be enacted between 16 September 1963 and 9 August 

1965. This is because if the common law of defamation had failed to be “enacted” into 

Singapore law between 16 September 1963 and 9 August 1965, there would exist no 

common law of defamation left for the Singapore Parliament to “enact” upon Singapore’s 

sovereignty on 9 August 1965 (unless Singapore’s Parliament subsequently enacts 

legislation positively providing for the cause of action for defamation, which as discussed 

above has not been done). 

 

25. The Plaintiff proposes a number of potential “enactment” provisions:-  

 

a. S 73(1) of the Malaysia Act (Act No 26 of 1963) (“the Malaysia Act”);  

b. Art 105(1) of the Singapore State Constitution; or 

c. S 13(1) of the Republic of Singapore Independence Act (Act No 9 of 1965) (“the 

RSIA”);   

 

26. With respect, none of these provisions can, even on a prima facie basis, possibly be the 

requisite law “enacting” provisions that would comply with the Fundamental Liberty 

Guarantee contained in the Malaysia Federal Constitution.  

 

S 73(1) of the Malaysia Act  
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27. The Plaintiff states that s 73(1) of the Malaysia Act was “passed by the Malaysian 

Parliament [emphasis added]”: Plaintiff’s Reply Submissions at [31]. This, with the 

greatest respect, is inaccurate. The Malaysia Act was passed not by the Malaysian 

Parliament but instead by the Federation of Malaya Parliament. In the case of Krofan 

Stanislaus and another v Public Prosecutor [1965-1967] SLR(R) 411, Wee Chong Jin CJ 

delivering the judgment of the Federal Court stated that the Malaysia Act which “came 

into force on 16 September 1963” was “enacted by the parliament of the Federation of 

Malaya [emphasis added]”.
16

  

 

28. This statement by Wee Chong Jin CJ is further supported by legal history.  

 

29. By an agreement between the United Kingdom Government and the Rulers of the Malay 

States and the governments of the States, the Malayan States (together with the Colonies 

of Penang and Malacca) were given independence and sovereignty. The new independent 

entity, the Federation of Malaya, was born on 31 August 1957.  

 

30. Subsequently, by Art I of an agreement between the UK Government and the Federation 

of Malaya dated 9 July, 1963 (the “Agreement relating to Malaysia (with annexes 

including the Constitutions of the States of Sabah, Sarawak and Singapore, the Malaysia 

Immigration Bill and the Agreement between the Governments of the Federation of 

Malaya and Singapore on common market and financial arrangements)”, Reg No 10760, 

Signed 9 July 1963)
17

 (“the Agreement”), a new federation called simply “Malaysia” was 

to be formed with the inclusion of the UK Colonies of Sabah, Sarawak and Singapore. 

                                                           
16

 ART14DSBOA T 6 at [10]. 
17

 ART14DSBOA T 8. 
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This Agreement was lodged as a Treaty between two sovereign nations with the United 

Nations. 

 

31. Under Art II of the Agreement, the Government of the Federation of Malaya (note: not 

Malaysia, which came into being only on 16 September 1963) undertook to take steps to 

enact by its Parliament an Act in the form set out in Annex A which contained the 

Constitution of the State of Singapore, and which would come into force on Malaysia 

Day. Similarly, under Art III of the Agreement, UK Government undertook to procure 

Orders-in-Council giving force to the Constitutions of the States of Sabah, Sarawak and 

Singapore in terms identical to the Annexures.  

 

32. Both parties proceeded as agreed. On 29 August 1963, the UK Government duly procured 

the Orders-in-Council. Similarly, the Federation of Malaya duly procured the passing of 

the Malaysia Act, which came into force on the designated Malaysia Day on 16 

September 1963.  

 

33. Thus, the Plaintiff is wrong in asserting that the Malaysia Act was an enactment of the 

Federal Parliament of Malaysia
18

 (Plaintiff’s Reply Submissions at [31]). It was instead 

an enactment of the Parliament of the Federation of Malaya.  

 

34. This is not a mere technical nicety. Art 10 of the Constitution of Malaysia, as already 

submitted in the Defendant’s Submissions on Art 14, states that only “Parliament” may 

enact laws restricting speech. Art 44 of the Malaysia Constitution provides that 

“Parliament” is constituted by the “Yang di-Pertuan Agong and two Majlis (Houses of 

                                                           
18

 Plaintiff’s Reply Submissions at [31]. 
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Parliament) to be known as the Dewan Negara (Senate) and the Dewan Rakyat (House of 

Representatives)”.
19

 Thus, “Parliament” in Art 10 does not refer to the Parliament of the 

Federation of Malaya, which in any event ceased to exist on Malaysia Day on 16 

September 1963. In other words, s 73(1) of the Malaysia Act, not being an enactment of 

the Parliament of Malaysia, cannot even prima facie restrict the right to freedom of 

speech under Art 10 of the Malaysia Constitution.  

 

Art 105(1) of the Singapore State Constitution  

 

35. As has been submitted in the Defendant’s Submissions on Art 14, Art 105(1) of the 

Singapore State Constitution, being an enactment of the Singapore state legislature, 

cannot purport to restrict speech under Art 10 of the Malaysia Constitution – only the 

Malaysia Federal Parliament as defined by Art 44 of the Malaysia Constitution has the 

competence to do so. In this regard, see further the case of Nordin Bin Salleh v Kerajan 

Negeri Kelantan [1993] 3 MLJ 344.
20

 

 

36. It should be noted that the Singapore State Constitution was also annexed to the Malaysia 

Act. However, given our submissions above on the fact that the Malaysia Act was not an 

enactment of the Malaysia Federal Parliament, this annexure does not change the 

position.  

 

S 13(1) of the RSIA  

 

                                                           
19

 ART14DSBOA T 3. 
20

ART14DSBOA T 5.  
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37. The Plaintiff argues that “[w]hen Singapore became an independent and sovereign 

republic on 9 August 1965, the common law of defamation… continued in force by virtue 

of section 13(1) of the RSIA…”: Plaintiff’s Reply Submissions at [37].  

 

38. This argument assumes that, on 9 August 1965, there had been a common law of 

defamation in operation in Singapore in the first place. However, as the Defendant 

submits above, neither Art 105(1) of the Singapore State Constitution nor s 73(1) of the 

Malaysia Act has succeeded in enacting the law of defamation that has been voided by 

Art 10 of the Malaysia Constitution. Given that there no longer exists a common law of 

defamation in Singapore from 16 September 1963, there is no common law of defamation 

for s 13(1) of the RSIA to receive on 9 August 1965.  

 

Arts 162(1) and (6) of the Malaysia Federal Constitution  

 

39. The Plaintiff has generously conceded that Art 162 of the Malaysia Federal Constitution 

is “plainly irrelevant”. The Plaintiff submits at paragraph [26] of the Plaintiff’s Reply 

Submissions:-  

[Art 162 of the Malaysia Federal Constitution] only applied to 

“existing laws”, which was defined in Art 160(2) of the 1963 

Federal Constitution as “any law in operation in the Federation or 

any part thereof immediately before Merdeka Day (ie before 31 

August 1957). Since the defamation statute in force in Singapore at 

that time was the Defamation Ordinance 1960, which was passed 

after Merdeka Day, and at a time when Singapore was not part of 
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the Federation, Art 162 of the Federal Constitution had no 

application.
21

  

40. After reviewing the materials, the Defendant has decided to adopt the Plaintiff’s position 

that Art 162 is “plainly irrelevant” -- but for a slightly different reason. As rightly pointed 

out by the Plaintiff, Art 162 deems the continuance in force of only “existing laws”, 

defined in Art 160(2) of the Malaysia Federal Constitution as “any law in operation in 

the Federation or any part thereof immediately before Merdeka Day… [emphasis 

added]”. For purposes of defamation in Singapore, the relevant speech-restricting law that 

should be received by the appropriate transitional statute on 16 September 1963 (even 

assuming that the common law can restrict speech in accordance with the Freedom of 

Speech Guarantee, which we argue later that it does not) would be the common law of 

defamation that was in operation in Singapore prior to 16 September 1963. The common 

law that was in operation in Singapore does not fall within the definition of “existing law” 

under Arts 160(2) and 162 of the Malaysia Constitution, because the common law that 

was in operation in Singapore is not “any law in operation in the Federation or any part 

thereof before Merdeka Day”. As the Plaintiff correctly states, Singapore was not part of 

the Federation before Merdeka Day (viz 31 August 1957), therefore the common law that 

was in operation in the Federation before Merdeka Day under Arts 160(2) and 162 did not 

include the common law that was in operation in Singapore. In conclusion, Art 162 of the 

Malaysia Constitution cannot receive the common law of defamation that was in 

operation in Singapore before 16 September 1963.  

 

41. If indeed the Plaintiff were right that even Art 162 of the Malaysia Constitution were 

“plainly irrelevant”, it appears that, on the crucial date of 16 September 1963, there exists 

                                                           
21

 Plaintiff’s Reply Submissions at [26].  
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no enactment by the Federal Parliament of Malaysia purporting to restrict the right to 

freedom of speech enshrined in Art 10 of the Malaysia Constitution in cases of alleged 

defamation:-   

 

a. S 73(1) of the Malaysia Act does not apply because that is an enactment by the 

Federation of Malaya Parliament;  

b. Art 105(1) of the Singapore State Constitution because it is an enactment of the 

state of Singapore as opposed to the Federal Parliament;  

c. S 13(1) of the RSIA does not apply because it post-dated 16 September 1963; and 

d. Art 162 of the Malaysia Federal Constitution does not apply because it only purports to 

receive laws in operation in the Federation of Malaya prior to Merdeka Day, which means 

that it cannot receive laws in operation in Singapore, which was not part of the Federation 

of Malaya prior to Merdeka Day.  

 

42. Therefore any existing common law rule purporting to provide that defamation is an 

actionable wrong in Singapore ceased to exist on 16 September 1963 because the 

requirements of Art 10, which obtained force of law in Singapore on Malaysia Day, had 

not been met. 

E. EFFECT OF TRANSITIONAL PROVISIONS  

 

43. Although this issue can be disposed of on the above grounds, the Defendant now 

proceeds to evaluate the Plaintiff’s case at its highest, viz on the assumption that on 16 

September 1963, either s 73(1) of the Malaysia Act, or Art 105(1) of the Singapore State 

Constitution, or s 13(1) of the RSIA, or Art 162 of the Malaysia Federal Constitution was 

prima facie applicable.  
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44. Did any of these provisions succeed, for the purposes of the Freedom of Speech 

Guarantee (which provides that only “Parliament may, by law, impose… restrictions” on 

the right to freedom of speech), to amount to parliamentary “enactments” of the common 

law cause of action in defamation?  

 

45. The Plaintiff evaluates the Defendant’s argument in light of the text of the relevant 

provisions, their purpose and object, and the relevant principles at play in the 

interpretation of legislation that purports to abrogate fundamental liberties.  

Text  
 

46.  S 73(1) of the Malaysia Act provides:-  

… all present laws shall, on or after Malaysia Day, have effect 

according to their tenor, and be construed as if this Act had not 

been passed…
22

  

 

47. Art 105(1) of the Singapore State Constitution (the present Art 162 of the Singapore 

Constitution) provides:-  

…all existing laws shall continue in force on and after the 

commencement of this Constitution and all laws which have not 

been brought into force by the date of the commencement of this 

Constitution may, subject as aforesaid, be brought into force on or 

after its commencement, but all such laws shall, subject to this Art, 

be construed as from the commencement of this Constitution with 

such modifications, adaptations, qualifications and exceptions as 

                                                           
22

 PSBOA T 5.  
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may be necessary to bring them into conformity with this 

Constitution…
23

 

 

48. S 13(1) of the RSIA provides:-  

 

Subject to the provisions of this section, all existing laws shall 

continue in force on and after Singapore Day, but all such laws 

shall be construed as from Singapore Day with such modifications, 

adaptations, qualifications and exceptions as may be necessary to 

bring them into conformity with this Act and with the independent 

status of Singapore upon separation from Malaysia.
24

 

 

49. Arts 162(1) and (6) of the Malaysia Constitution provide:-  

 

162. (1) Subject to the following provisions of this Art and Art 163, 

the  existing laws shall, until repealed by the authority having 

power to do so under this Constitution, continue in force on and 

after Merdeka Day, with such  modifications as may be made 

therein under this Art and subject to any amendments made by 

federal or State law.  

 

(6) Any court or tribunal applying the provision of any existing law 

which has not been modified on or after Merdeka Day under this 

Art or otherwise may apply 138 it with such modifications as may 

                                                           
23

 ART14DBOA T 1.  
24

 PSBOA T 6.  
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be necessary to bring it into accord with the provisions of this 

Constitution.
25

  

 

50. Nothing in the text of any of these provisions indicates that these provisions restrict the 

citizen’s right to freedom of speech in the Freedom of Speech Guarantee, or that these 

provisions have any connection with the subject of speech at all.  

 

Purpose and object 
 

51. The Defendant has adduced evidence (in the form of the various legislative enactments of 

the Malaysian Federal Parliament made after Malaysia Day, Defendant’s Submissions on 

Art 14 at [33]) to show that the framers of the Malaysia Federal Constitution intended that 

fresh legislation is needed to restrict the citizen’s right to freedom of speech under Art 10, 

and that Art 162 is not sufficient for Art 10 purposes.  

 

52. The Plaintiff does not raise any evidence to show that the constitutional framers intended 

the contrary. Instead, the Plaintiff only relies on paragraph [61] of Tan Eng Hong v 

Attorney General [2012] 4 SLR 476 (“Tan Eng Hong”) (which incidentally is what the 

Defendant relies on as well) to show that “[t]he effect of the “transitional” provisions was 

to provide for continuity of existing laws in order to “eliminate the need to re-enact the 

entire corpus of existing laws when Singapore became an independent republic”.
26

  

 

 

                                                           
25

 ART14DBOA T 6.  
26

 Plaintiff’s Reply Submissions at [45]. 
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53. The Defendant agrees entirely with this analysis. It is the Defendant’s submission all 

along that Art 162 of the Malaysia Federal Constitution (and its counterpart in the 

Singapore Constitution) serves the particular purpose and object of eliminating the 

inconvenience and impracticability of having to re-enact the entire corpus of legislation 

post-constitutional commencement.   

 

54. However, the purpose and object of Art 162 is limited to what has been submitted by the 

Plaintiff – “eliminat[ing] the need to re-enact the entire corpus of existing laws”. Art 

162’s purpose, in the absence of evidence to the contrary (which the Plaintiff has yet to 

produce) does not extend to deeming as constitutional pre-constitutional-commencement 

laws that would otherwise contravene the provisions of Constitution. Such a contention 

would mean that all pre-constitutional-commencement laws would be shielded from 

review for their compliance with the Constitution, by the sheer accident of their antiquity. 

The Court of Appeal in Tan Eng Hong recognised this, and made the following holding 

(which the Plaintiff omitted to cite) at [62]:- 

 

…we find it counter-intuitive that the Constitution would itself 

provide (via Art 162) that unconstitutional laws which have existed 

in our statute books since before 9 August 1965 - and which have 

infringed constitutional rights since that time - are preserved in our 

statute books. This cannot be the case. We thus find that the mere 

accident of vintage should not place an unconstitutional law which 

pre-dates the Constitution beyond the potency of Art 4.27 

 

55. The particular facts of Tan Eng Hong are instructive. The respondent in that case argued 

that  s 377A of the Penal Code (Cap 224, Rev Ed) could not be voided for being contrary 

                                                           
27

 ART14DBOA T 18 at [62]. 
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to the Constitution because it predated the Constitution and therefore Art 162 precluded 

such voiding: Tan Eng Hong at [35]-[36].
28

  

56. The Court of Appeal categorically rejected this argument, holding instead:-  

59 In the event that construing a modification into an 

unconstitutional law is impossible, the supremacy of the 

Constitution must continue to be upheld, and the offending 

legislation will be struck down under Art 162 read harmoniously 

with Art 4. To the extent that any law does not conform to and 

cannot be reconciled with the Constitution through a process of 

construction, it is void. Art 4 provides for the unconstitutional 

portion of the law to be severed while retaining the remaining part 

of the law in the statute books. In other words, the court’s power to 

void laws for inconsistency with the Constitution under Art 4 can 

be interpreted to include the power to void laws which pre-date the 

Constitution. 

 

60 In our view, this interpretation of Art 4 is consistent with Art 

162. A purposive approach towards the interpretation of these two 

constitutional provisions should be adopted pursuant to s 9A read 

with s 2 of the Interpretation Act (Cap 1, 2002 Rev Ed). Section 

9A(1) provides that an interpretation which promotes “the purpose 

or object underlying the written law … shall be preferred to an 

interpretation that would not promote that purpose or object”, and s 

2 includes the Constitution in the definition of “written law”. Art 4 

provides for one of the most important features of the Constitution, 

viz, that it is the supreme law of Singapore. The supremacy of the 

Constitution is necessary for the purposes of the Constitution to 

be protected as it ensures that the institutions created by the 

Constitution are governed by the rule of law, and that the 

fundamental liberties under the Constitution are guaranteed. 

Therefore, we find that the supremacy of the Constitution cannot 

be dependent on when a law was enacted: constitutional 

supremacy must apply equally both to laws which pre-date and 

laws which post-date the enactment of the Constitution… [original 

emphasis in italics, our emphasis in bold and underlined]
29

  

 

57. Had the Court of Appeal in Tan Eng Hong taken the view urged by the Plaintiff, it would 

have held that Art 162 was sufficient in and of itself to uphold the constitutionality of s 
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377A of the Penal Code, without the need for a further scrutiny as to whether s 377A 

contravened the Fundamental Liberties provisions of the Constitution. Clearly the Court 

of Appeal in that case did not so hold. Similarly in our case, Art 162 cannot be taken to 

ensure the constitutionality of the common law of defamation just because Art 162 is a 

transitional provision that obviates the inconvenience of having to re-enact the entire 

corpus of laws (which the Defendant accepts in any event). The common law of 

defamation, which Art 162 attempts to receive, must nevertheless be scrutinised for its 

compliance with the Freedom of Speech Guarantee – which, as we have submitted, it 

does not because it is simply not an Act of any Parliament.  

Principles governing Parliament’s intention abrogate existing rights  
 

58. The Plaintiff similarly does not engage with the Defendant’s contention that, in the 

absence of express provision or clearly evinced intention to the contrary, Parliament is 

presumed not to have abrogated existing rights with general and non-specific words (such 

as those found in s 73(1) of the Malaysia Act, Art 105(1) of the Singapore State 

Constitution, s 13(1) of the RSIA and Art 162 of the Malaysia Federal Constitution). The 

Plaintiff does not point to any particular provision, or any legislative debate, to show that 

Parliament had by enacting the general and non-specific words of Art 162 possessed the 

specific intent that Art 162 would abrogate the citizen’s right to freedom of speech under 

the Freedom of Speech Guarantee. All the Plaintiff does is to assert that “… it is not open 

to the Defendant to contend that these provisions were not drafted by Parliament with “its 

eyes fully open””.
30

  

 

59. The facts of Goldring Timothy Nicholas v Public Prosecutor [2013] 3 SLR 487 

(“Goldring”) are instructive. The question in that case was whether the detailed and 
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specific provisions of the Criminal Case Disclosure Conference (“CCDC”) regime under 

the Criminal Procedure Code (Cap 68, 2012 Rev Ed) (“Criminal Procedure Code”) had 

affected or modified the extant common law right of access to lawfully seized documents 

that were originally in the accused’s possession. The prosecution in that case had argued 

that this pre-existing common law right had been abrogated because Parliament had in 

fact enacted provisions that go to the very subject matter of the common law right. This is 

because s 166(1)(b) of the Criminal Procedure Code provides that the prosecution is 

bound, upon service of the Case for the Defence, to disclose “documentary exhibits”, 

which included materials forming the subject matter of the common law right of access: 

Goldring at [48].
31

  

 

60. V K Rajah JA sitting in the High Court decisively rejected the prosecution’s argument, 

holding that he could find nothing in the express words of the Criminal Procedure Code 

or in the legislative debates that evince legislative intention that the CCDC framework 

would abrogate the existing common law right of access. He held:-  

 

Given this established statutory principle of interpretation, the 

burden was on the Prosecution to convince the court that 

Parliament had in fact intended to exclude or restrict an individual’s 

common law right of access to Category 1 Documents when it 

enacted the CPC 2010. This involved an exercise of purposively 

interpreting the CPC 2010 and in particular the criminal disclosure 

provisions contained therein. However, upon perusing the relevant 

Parliamentary material, I was unable to locate any indication that 

this was indeed Parliament’s intention. There was no mention in the 

legislative debates of the common law right of access in relation to 

Category 1 Documents, let alone an indication as to how this right 

was intended to be affected by the introduction of the statutory 

criminal disclosure regime in the CPC 2010. It was telling that the 

Prosecution did not point to any specific passage or passages in the 

legislative debates leading up to the CPC 2010 in order to support 

its argument. Furthermore, there was no specific provision in the 
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CPC 2010 which was expressly inconsistent with the common law 

right of access to Category 1 Documents. The provision which 

came the closest to this was s 166(2) of the CPC 2010, and the 

Prosecution had rightly conceded that it did not prohibit disclosure 

of Category 1 Documents (see [49] above). In my view, the reality 

was that Parliament, in enacting the criminal disclosure framework 

now found in, inter alia, Part IX of the CPC 2010, did not intend to 

curtail this common law right which, as I have indicated (see [21]–

[30] above), is founded upon deeply engrained common law 

principles. [emphasis original]
32

  

 

61. Rajah JA’s ruling was upheld by the Court of Appeal: see Public Prosecutor v Goldring 

Timothy Nicholas [2014] 1 SLR 586 at [81]-[82].
33

  

 

62. Thus in Goldring both the High Court and Court of Appeal held that fairly extensive and 

detailed legislative provisions that did in fact purport to have some bearing on the subject 

matter of the common law right of access nevertheless failed to abrogate or modify that 

existing common law right. A fortiori our case where the existing right sought to be 

abrogated is a fundamental liberty protected by Part IV of the Constitution, and where the 

legislative provision in question (viz Art 162 and the other similar transitional provisions) 

is very general and non-comprehensive and does not even purport to have any bearing on 

freedom of speech.  

 

63. The Plaintiff invokes the trite axiom that “words in an Act of Parliament are presumed to 

be used correctly and exactly and not loosely or inexactly”.
34

. The Defendant completely 

agrees – Parliament did, as held in Tan Eng Hong, use the words of Art 162 (and the other 

transitional provisions) correctly and exactly: to deem the continued operation of pre-

commencement laws that are not inconsistent with other constitutional provisions in order 
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to prevent inconvenience. The Plaintiff has not adduced any evidence to suggest that 

Parliament used those words loosely or inexactly to also provide for the continued 

operation of laws that contravene the Freedom of Speech Guarantee, or any other 

provision of the Constitution for that matter.  

Generous interpretation of fundamental liberties provisions 

 

64. The Plaintiff has not engaged with the binding pronouncement by Lord Diplock in Ong 

Ah Chuan v Public Prosecutor [1979-1980] SLR(R) 710, that each of the fundamental 

liberties provisions in Part IV of the Constitution must be given a “generous 

interpretation” that “avoids the austerity of tabulated legalism”.
35

 

65. The interpretation of the Freedom of Speech Guarantee that the Defendant urges, which is 

in complete fidelity to the text and purpose of the provision, is in fact far from “generous 

interpretation”. In contrast, the Plaintiff submits that:-  

 

a. the strictures of “Parliament may, by law, impose…restrictions…” can be loosely 

and inexactly met by an Act of Parliament (viz the Defamation Act) that merely 

assumes / presupposes / is premised upon a purportedly existing speech-restricting 

law; and  

 

b. the transitional provisions of the Constitution, Malaysia Act or RSIA can loosely 

and inexactly be interpreted to be sufficient to abrogate freedom of speech even 

though neither the text nor the object of any of those provisions purport to have 

anything to do with the subject of speech at all.  
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66. In other words, the Plaintiff advocates for the very “austerity of tabulated legalism” that 

Lord Diplock urges this Court to guard against.  

F. THE RATIO DECIDENDI OF REVIEW PUBLISHING  

 

67. We have submitted above that the Court of Appeal in Review Publishing had impliedly 

rejected, or at the very highest omitted to make a ruling on the JJB v LKY cases and their 

reliance on the Defamation Act. Thus, the proposition that the citizen’s right to freedom 

of speech had been validly restricted by the common law of defamation as modified by 

the Defamation Act does not form part of the ratio of Review Publishing.  

 

68. The Court of Appeal in Review Publishing also did not make any ruling on the effects of s 

73(1) of the Malaysia Act, Art 162 of the Malaysia Constitution or s 13(1) of the RSIA. 

Therefore any proposition involving any of these laws also does not form part of the ratio 

of Review Publishing.  

 

69. Furthermore, the Court of Appeal’s ruling on Art 105(1) of the Singapore State 

Constitution in Review Publishing has been eroded by the subsequent Court of Appeal 

ruling on the limited effect of Art 162 of the Constitution (the successor to Art 105(1) of 

the Singapore State Constitution) in Tan Eng Hong. Review Publishing held that Art 

105(1) of the Singapore State Constitution is sufficient, in and of itself, to deem as 

constitutional the judge-made common law of defamation that would otherwise have been 

unconstitutional for violation of the Freedom of Speech Guarantee.
36

 In contrast, Tan Eng 

Hong ruled that Art 162 of the Singapore Constitution is not sufficient in and of itself to 

deem as constitutional s 377A of the Penal Code, if s 377A were inconsistent with other 
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provisions of the Constitution – specifically Art 12(1) in that case.
37

 Had Tan Eng Hong 

followed the reasoning of Review Publishing, it would have held that Art 162 was clearly 

dispositive and there could be no question that s 377A, being a pre-constitutional-

commencement law, might be void for being contrary to other provisions of the 

Constitution. In this respect, the Court of Appeal in Tan Eng Hong had put into doubt the 

soundness of its own earlier decision in Review Publishing.  

 

70. The High Court is thus competent – without departing from the precedents set by the 

Court of Appeal – to make rulings on the effects of:-  

a. the Defamation Act;  

b. s 73(1) of the Malaysia Act;  

c. Art 162 of the Malaysia Constitution;   

d. s 13(1) of the RSIA; and  

e. Art 105(1) of the Singapore State Constitution. 

G. PLEADINGS  

 

71. Even if this court takes the view that only the Court of Appeal may consider the 

submissions advanced by the Defendant, it is incumbent on the Defendant to plead the 

unconstitutionality of the common law of defamation at first instance. This would give 

the Plaintiff sufficient notice that the Defendant will be making this argument in a 

possible appeal to the Court of Appeal. The Defendant should not be expected to run the 

risk of not raising this argument at first instance, and then having to rely on the Court of 

Appeal, in a possible appeal, to exercise its indulgence in granting him leave to raise a 

new argument pursuant to O 57 r 9A(4)(b) of the Rules of Court (Cap 322, R 5, 2014 Rev 

Ed).  
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H. CONCLUSION 

 

72. In the circumstances, the Defendant prays that this application be dismissed.  

 

 

        _______________________ 

        Mr. M. Ravi 

        M/s L F Violet Netto  

Solicitors for the Defendant 

         


